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Marijuana Use and the Fair Housing Act
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Drug Addiction as Disability
One of the first things to consider when you have a resident using marijuana
is whether or not the resident is protected as a recovering addict.
The Fair Housing Act (FHA) bans discrimination on the basis of disability in all types of
housing transactions. The FHA defines persons with a disability to mean those individuals with
“mental or physical impairments that substantially limit one or more major life activities.” [1]
The term mental or physical impairment may include conditions such as “blindness, mobility
impairment, alcoholism, drug addiction....” [2] The FHA also protects persons who have a
record of such impairment or are regarded as having such impairment.
While addiction itself is protected as a disability, illegal drug activity is not. Current users of
illegal controlled substances and persons convicted for illegal manufacture or distribution of
a controlled substance are not considered disabled under the FHA, by virtue of that status.
[3] Thus, as a practical matter, only those residents who are recovering, and not using, are
protected from disability discrimination on that basis. Finally, federal regulations clarify that
while the ban on disability-based discrimination includes “[a]ny mental or psychological
disorder,” it doesn’t include “addiction caused by current, illegal use of a controlled
substance.” 24 CFR § 100.201(a)(2).

The FHA bans discrimination on the basis of “disability,”
which includes alcoholism and drug addiction. However, only
residents who are recovering, and not using, are protected from
disability discrimination on that basis.

Reasonable Accommodations Request
If a resident is using marijuana for a medical condition, that condition
likely qualifies as a disability that could entitle them to an accommodation
of some kind.
Under the FHA, it is a discriminatory practice to refuse to make a reasonable accommodation
in rules, policies or services when such accommodations “may be necessary to afford a
handicapped person equal opportunity to use and enjoy a dwelling.” [4] Under the FHA, a
handicap is defined as a physical or mental impairment which substantially limits one or more
major life activities of a person. [5] An accommodation is reasonable under the FHA if it does
not cause undue hardship, fiscal or administrative burdens on the property management
company, or does not undermine the basic purpose that the policy seeks to achieve. [6]
Thus, if a resident claims to be disabled and indicates that the use or cultivation of marijuana
in the home is related to that disability, they could certainly be expected to request a
“reasonable accommodation” under the FHA. This would allow the resident to take his or her
medical treatment for that disability. Physicians in the United States are not actually permitted
to prescribe marijuana, although they can recommend its use for their patients to treat various
medical conditions.
Notwithstanding, housing providers are free to regulate conduct unrelated to any FHA
protected class within an apartment community however they choose. [7] An outright ban
on the use or possession of marijuana on site does not violate federal fair housing laws, even
where marijuana has been legalized by local ordinance or state statute. Furthermore, the U.S.
Department of Housing and Urban Development (HUD) has distributed a memorandum which
provides that the use of marijuana for medical purposes violates federal law and that federal
and state anti-discrimination laws do not require leasing offices to accommodate requests by
current or prospective residents with disabilities to use medical marijuana. [8]

Specifically, HUD concluded that management may prohibit the use of medical marijuana as a
reasonable accommodation because:
persons who are currently using illegal drugs (which include medical marijuana) are
disqualified from protection under the definition of disability in the law
such a proposed accommodation is not reasonable under the FHA because it would
constitute a fundamental alteration in the nature of the property’s operation.
In addition to HUD’s guidance, a federal district court in Michigan held that residents in a
federally subsidized housing project were not entitled to a reasonable accommodation under the
federal FHA to use medical marijuana at their rental units. [9] The court reasoned that allowing
marijuana use in federally subsidized housing as a legal accommodation is akin to the federal
government sanctioning a clear violation of federal law within the confines of its own program.
Ultimately, an accommodation that allows conduct in violation of a federal law constitutes an
“undue administrative burden.” That means that the use or cultivation of marijuana in multifamily
housing would not be a reasonable accommodation a housing provider has to allow, even if that
use or cultivation is medically recommended for treatment of a disability

An outright ban on the use or possession of marijuana on site does
not violate federal fair housing laws, even where marijuana has
been legalized by local ordinance or state statute.

Breaking Down HUD’s Memorandum on
Marijuana Use in Multifamily Properties
The HUD memorandum clarifies that while the use of marijuana is illegal under federal law,
HUD multifamily owner/operators have discretion on developing policies and procedures
regarding eviction of a resident for marijuana use under certain conditions. [10]
The policy specifies that providers can deny admission to any applicant (or member of the
household) that is illegally using a controlled substance, including marijuana. In addition, owners
must develop policies that “allow the termination of tenancy of any household with a member
who is illegally using marijuana or whose use interferes with the health, safety or right to peaceful
enjoyment of the premises by other residents.” Further, owners may not establish lease provisions
or policies that affirmatively permit occupancy by any member of the household who uses
marijuana. Yet, the notice provides owner/operators the discretion to determine, on a case-bycase basis, when it is appropriate to terminate, or not to terminate, tenancy for use of marijuana.

Best Practices When Dealing with Residents
Here are the best practice tips to follow at your rental property when it comes to drug use,
medical marijuana use and drug addiction:

Don’t choose only certain applicants to inquire about drugs.
Federal regulations allow property managers to ask all applicants whether they are current
illegal abusers or addicts of a controlled substance and whether they’ve been convicted of the
illegal manufacture or distribution of a controlled substance. [11] Choosing to ask this question
to certain applicants who they suspect have a drug problem is in violation of the FHA’s ban on
disability-based discrimination. Similarly, asking this question only of minority applicants could
lead to fair housing liability based on other protected classes, such as race or
national origin. [12]

Don’t fret about taking action against dangerous residents.

Regardless of whether the resident has a disability that they treat with medical marijuana or has
an addiction and is protected from disability discrimination, a property manager can always take
action against a resident if he or she is causing harm to other residents. Federal regulations state
that there is no protection for “an individual whose tenancy would constitute a direct threat to
the health or safety of other individuals or whose tenancy would result in substantial physical
damage to the property of others.” [13] Property managers should not fear violating the FHA
when taking action against a resident that is causing or threatening harm at their property, as the
fact that the resident has a disability cannot be used as a defense.

It’s up to management and their policies to make certain accommodations.
Managing prospective residents with drug addictions as disabilities may be seen as more
difficult than residents who treat their disabilities with medical marijuana. As it pertains to
drug addictions as a disability (recovering addicts), the FHA requires landlords to consider
all requests for accommodations in connection with a disability and grant them if they’re
reasonable. Thus, if a resident needs an accommodation because of a recovering drug
addiction, and the accommodations won’t impose an undue financial and administrative
burden, then you must grant it. However, you may deny requests that are not reasonable, even if
they relate to the resident’s addiction.
When it comes to medical marijuana, promoting the use or cultivation of marijuana in
multifamily housing would not be a reasonable accommodation a housing provider has to
allow, even if that use or cultivation is medically recommended for treatment of a disability.
HUD stated that property managers can prohibit the use of medical marijuana as a reasonable
accommodation. Finally, property owners/operators retain the discretion to determine, on a
case-by-case basis, when it is appropriate to terminate, or not to terminate, tenancy for use
of marijuana.

Regardless of whether a resident has a disability treated with
medical marijuana or has an addiction and is protected from
disability discrimination, a property manager can always take action
against a resident if he or she is causing harm to other residents.

Conclusion
While every circumstance can be different, the current state of the law does not
require approval of medical marijuana as a reasonable accommodation for a disability.
Nevertheless, the principles outlined above should provide property owners and
managers with the knowledge of the topic. Specific questions about how to apply the
laws concerning marijuana in your community should be directed to your local attorney.
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